A long-held view in corporate circles has been that furious rapid trading in stock markets has been increasing in recent decades, justifying corporate governance and corporate law measures that would further shield managers and boards from shareholder influence, to further free boards and managers to pursue their view of sensible long-term strategies in their investment and management policies.
INTRODUCTION
The belief that short-term stock market trading undermines corporate decision making at the top has long been part of the corporate governance discourse and policymaking, and in recent years has picked up articulate judicial adherents. One of the most vivid and effective classic attacks on financial market
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short-termism came as the takeover wars of the 1980s opened up, via Martin Lipton's well-known justification to empower managers further to defeat hostile takeovers: "It would not be unfair," he wrote, "to pose the policy issue as:
Whether the long-term interests of the nation's corporate system and economy should be jeopardized in order to benefit speculators interested . . . only in a quick profit . . . ?"
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Over the years, the chairs of the Securities and Exchange Commission, Congress, 2 business analysts, 3 and the business media have regularly excoriated trading markets as perniciously shortening corporate time horizons, justifying corporate law rules insulating boards from markets. And more recently, leading Delaware corporate law judges have indicated in off-the-bench analyses that the short-termist issue is something they take seriously as people with deep experience in corporate lawmaking and policy. This all leads us to the question posed for us to examine here: Should short-termism weigh heavily, or at all, in corporate lawmaking today? Should it become a basic consideration in making corporate law, from the bench or in the legislature? * * * Despite the short-termist argument's grip on the corporate legal imagination, the view has not benefited from a sustained examination. I give it that examination here, review the logic of the views and the extensive financial evidence that has become available in recent years, and conclude overall that we lack evidence to give much, or any, weight to the short-termist view in basic corporate lawmaking, that the balance of evidence is considerably more mixed than the consensus among legal commentators and lawmakers has it, and that underanalyzed but critical aspects of the modern corporation and securities markets point away from according the short-termist view much, or possibly any, weight in corporate lawmaking.
Management's attention to quarterly earnings is well known, inducing dubious, perhaps misleadingly illegal, shifts in sales and profits. 4 The questions I pose here, though, are not really whether such shifts occur, as they surely do, but whether they result in systemically degrading real investment and real economic activity, and whether the policy tools available to courts making corporate law are appropriate for remedying the purported problem.
The short-termist argument is afflicted with five substantial debilities. First, one must evaluate the American economy from a system-wide perspective. The American economy is replete with venture capital markets, private equity markets, and many privately held firms. As long as venture capital markets, private equity markets, privately held firms, and similar conduits mitigate or reverse enough of any short-term tendencies in the public securities market, then the purported problem is not a systemic economic issue. The possibility that some public firms are more short-term focused than they ought to be should then have no more weight in corporate lawmaking than the likelihood that some firms are poor manufacturers (but good marketers) and other firms are poor marketers (but good manufacturers). We would have no corporate law reason to reorient the system to pick up one type of slack.
Second, the evidence that the stock market is, net, short-termist is hardly conclusive. There is indeed much evidence supporting the conclusion that it undervalues long-term value. But there is also much evidence that stock market sectors are often enough overvaluing the long term, most obviously in the intermittent bubbles in technology and other new industries. The lofty price-earnings multiples long accorded Amazon, Apple, and Google are suggestive of a market that appreciates the long term; the dot.com bubble of a decade ago suggests that the markets can over-value the long term. Hence, we cannot focus solely on evidence of short-termism in our evaluation, but must evaluate excessive long-termism as well, because the market has substantially over-valued the long term, repeatedly. Intermittent over-valuation in the stock market is not a virtue, but its frequent occurrence tells us that the market is not uniformly short-term. This overunder problem is what one would expect from an imperfect institution: sometimes it overshoots, sometimes it undershoots, and sometimes it is on target.
Third, mechanisms inside the corporation may well be important sources of short-term distortions and these internal distortions can be, and would be, exacerbated by insulating boards further from external financial markets. CEOs will prefer that good results occur on their watch, and prefer that poor results be pushed into the future, beyond their tenure. With average overall tenure for CEOs now at seven years, the typical CEO can expect about three more years at the top. The CEO is still the most important decision maker inside the firm, and human psychology suggests a typical CEO would weigh results during his or her expected tenure above longer-term results. (And collateral costs of excessive managerial autonomy, in increasing managerial agency costs, must be added to the mix.) Senior managers not yet at the top but with an eye on their future job prospects in the labor market want strong results before the next headhunter calls them. There is considerable evidence consistent with managerial distortions being a major source of short-term focus. Boards and managers may well have leeway in setting the horizon for compensation, and that horizon may be shorter than it needs to be: the time duration for executive pay packages appears to be shorter than the duration of institutional investor holdings.
Fourth, courts are not well equipped to evaluate this kind of economic policy and should leave this task to other regulatory institutions, many of which have better remedies available than do corporate lawmakers and some of which are better positioned than courts to assess the extent, location, and capacity for lawmaking to ameliorate the purported problem. For reasons similar to those that underpin the business judgment rule, courts should be as reluctant to make economic policy decisions as they are to second-guess unconflicted board business decisions.
Fifth, the widely held view that short-term trading has increased dramatically in recent decades is unquestioned but may well misinterpret the data. The duration for holdings of the country's major stockholders, such as mutual funds at Fidelity and Vanguard, and major pension funds, has not shortened. Rather, a high-velocity trading fringe is moving stock rapidly through their computer systems. But these new high-velocity trading patterns do not affect the major stockholding institutions and, hence, should not yet affect corporate law thinking.
Each of these five problems with the short-termist view for corporate lawmaking is largely independent of the other four. Each could alone justify the view that courts and corporate lawmakers should be reluctant in allowing shorttermism to join the considerations that go into the lawmaking balance. Together, the five make the standard short-termist view untenable.
I. THE INFLUENCE OF THE SHORT-TERMIST ARGUMENT
In this Part, I examine the persistent influence of the short-termist argument on corporate law policy thinking, particularly its implication that managers should be isolated from financial markets so that they are free to pursue longerterm horizons. Of course, the long term is not to be preferred, just for its own sake, if it yields poorer returns and wastes resources. The short-termist view is rather that financial mechanisms induce corporate directors and managers to favor immediate but lower-value results over more profitable long-term results.
A. TAKEOVERS IN THE BOARDROOM
Rapid trading in stock markets, with a diminishing breed of long-term holders, is thought to be the primary culprit in inducing too strong a focus on short-term results inside the corporation. Quarterly results trump long-term investment, particularly long-term technological development. 5 These pernicious effects of securities markets are then taken up by those seeking to influence policymaking that would insulate managers and boards from markets. Thus, Martin Lipton, the corporate world's most prominent and persistent promoter of board autonomy over the decades, offered short-termism as a primary reason why hostile takeovers needed to be stopped. "It would not be unfair," he wrote in the well-known article in The Business Lawyer that was quoted above, "to pose the policy issue as: Whether the long-term interests of the nation's corporate system and economy should be jeopardized in order to benefit speculators interested . . . only in a quick profit . . . ?" 6 Shareholderinduced corporate short-termism threatened the overall health of the economy.
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And it is said that it still does: the first key issue facing boards in 2013 is that money managers "are wildly skewed to short-term results." 8 And those views on shareholder short-termism, as justifying managerial and boardroom autonomy, recurred in the 1980s, 9 the 1990s, 10 and the last decade, 11 justifying board insulation from leveraged buyout pressures, from hedge fund activism, and from capital markets generally. The view justifies board autonomy from more market influence via five-year board terms. 12 Overall, it is perhaps corporate law's longest running modern refrain: financial short-termism demands that managers and boards be further insulated from financial markets, with enhanced autonomy to resist market pressure for performance, for fear that the pressure will over-emphasize short-term results.
The issue has persisted in media and corporate discourse. Arthur Levitt and William Donaldson, chairs of the Securities and Exchange Commission, saw the securities markets' propensity to induce corporate short-termism as a problem needing public attention.
13 Prominent executives and corporate analysts have pushed forward parallel points.
14 Media attention to short-termism has further delegitimized the securities markets' influence on corporate decision making. The Aspen Institute, a well-known think tank, issued a report signed by a 6. Lipton Today, the state corporate judiciary decides corporate election rules, the ease of insurgent proxy contests, and the rules governing the occasional takeover offers. Influential thinkers and decision makers in the Delaware corporate lawmaking structure have come to see the short-termist argument as important and as one that should influence corporate law election rules and frequency. None has articulated this broad view in judicial decisions, but rather has offered the power of the short-termist view in off-the-bench writings, with the judicial attention to short-term horizons narrower and more transactional. 16 The thesis here is that although the subject is one ripe for out-of-court consideration, it is not one that should influence election rules, proxy rules, and the rules governing takeovers.
Thus, Justice Jacobs of the Delaware Supreme Court seeks means by which Delaware's corporate law can bolster long-term investment capital, 17 justifying three-year board terms. 18 The Chancellor views the short-termism problem as a "substantial policy dilemma."
19 "It is jejune," he said, "to demand that CEOs and boards manage for the long term when the stockholders who can replace them buy and sell based on short-term stock price movements, rather than the long-term prospects of firms." 20 With important judges thinking in their extra-judicial analytics that short-termism is a problem and wondering whether corporate law could help combat the problem, we must consider whether the issue should affect corporate lawmaking more directly. I conclude here that it should not.
The excoriated public company short-termism and sought means to reduce that short-termism. 21 The Organization for Economic Cooperation and Development in 2011 launched a major initiative to combat corporate short-termism. 22 In brief, important and influential lawmakers have seen short-termism as costly and in need of correction. That correction could come from corporate law, and some commentators may well wish that corporate law adjust to combat short-termism. The argument here in this article is that corporate law should not adjust for any short-termist possibilities.
C. THE MEDIA AND CORPORATE COMMENTARY Many in the media believe and repeat the concept that shareholder shorttermism misdirects large firms. The motif has been common and persistent since the takeover-rich 1980s. Peter Drucker, the well-known organizational guru, bemoaned the problem of quarterly earnings management and stock market trading. 23 The Washington Post, sympathetically reporting the Aspen Institute's criticism of short-term investing, tells its readers that "Wall Street's Mania for Short-Term Results Hurts [the American] Economy," because "the focus on short-term financial performance by investors, money managers and corporate executives has systematically robbed the economy of the patient capital it needs to produce sustained and vigorous economic growth." 24 More tellingly, says the Post, the short-term critics "get to the root cause of the [2008] 
II. THE SHORT-TERMIST VIEW A. THE ARGUMENT
The core short-termist concept is that because securities traders hold their stock for such a short duration, they look for strong corporate results during the period they hold the corporation's stock, so that they can sell profitably.
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Many institutional investors, such as mutual funds, are said to be afflicted with this short horizon because they seek to show strong short-run results so that they can attract new investors to their funds. 29 Pension fund managers seek good short-term results so that they can renew their management contracts and obtain new ones, 30 while hedge fund managers are often compensated on immediate results. 31 Even institutional investors not afflicted by this shortterm sales problem have short-term preferences. Because they cannot evaluate complex, long-term, technologically sophisticated information well, they rely on simple signals to evaluate the value of the corporate stock in their portfolio. Quarterly earnings results accordingly loom larger than they would otherwise, because of their relative simplicity.
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For the trading argument to have traction, however, these stock market trading structures need a transmission mechanism into the corporation to affect corporate time horizons. That is, even if the short-term traders furiously moved a company's stock every nanosecond, managers could still be fully free to decide on corporate investments and time horizons, as the furious traders might simply pay no attention to the firm's horizons and would be incapable of intervening in corporate governance decision making. A transmission mechanism from market to boardroom is needed. In an earlier era, it was thought to be the hostile takeover. In the current era it would be shareholder activism and executive compensation, with boards more willing to fire CEOs if short-term financial results are poor, partly because directors fear for their own jobs or reputations. And, if senior management is compensated based on stock market returns, then management will tend to replicate the time horizons of the market.
The concept then is that stock market short-termism is transmitted inside the corporation, causing boards and senior managers to forgo long-term value maximization for short-term results, often managing and sometimes manipulating earnings, all toward the end of pleasing the stock market.
28. Rappaport, supra note 4, at 66 ("Today, the average holding period in professionally managed funds is less than a year and annual portfolio turnover is greater than 100 percent.").
29. See ASPEN INST., supra note 15, at 2. That then is the basic problem and its transmission into the public firm. By breaking the transmission mechanism (via longer election periods for directors or via greater managerial and board autonomy from the market), corporate leaders have sought to foster sensible long-term corporate behavior.
B. THE EVIDENCE IN FAVOR
There is indeed hard evidence supporting the short-termist argument. Matched samples of privately held and publicly held firms show that the privately held firms invest more in their firm's operations than the publicly held half of the sample. 33 Matched samples of firms that went public and similar firms that did not show key personnel leaving the public firm shortly after the offering, which suggests an inability of the relevant firm to manage and create for the long term. 34 Corporate managers attuned to short-term thinking (as evidenced by their persistent reference to the short term in their communications with investors) had a short-term investor base with higher turnover than average. (Whether the first fact is caused by the second is not shown, but the possibility that causation runs from shareholder horizons to managerial orientation cannot be dismissed. 35 ) Private equity funds with shorter time horizons invest in firms at a later development stage than those with a longer horizon. 36 There is evidence that markets underestimate long-term corporate cash flows. 37 And there is evidence that mispriced public firms invest in line with the time horizons of their major investors. 38 Earnings management and earnings manipulation are regularly evidenced. 39 Initial public offers often use dual class stock, with insiders obtaining higher voting rights that insulate them from stock market pressure. More generally, corporate managers regularly bemoan the pres- sure from shareholders to produce strong quarterly results 40 and report in a prominent study that they would give up shareholder value to report better earnings. 41 
III. DIFFICULTIES WITH THE BASIC ARGUMENT: CONCEPT
But the short-termist argument faces counter-arguments that largely neutralize the idea that short-termism can bear weight in corporate lawmaking. One class of counter-arguments is primarily theoretical, the other primarily factual. As far as I can tell, several of these theoretical arguments have not previously been made.
A. MARKET CORRECTIVES
If short-term stock market pressures are inducing firms to give up value over the long run, then firms and markets would find themselves with incentives to develop institutions and mechanisms to facilitate that long-run profitability. Those that do will over the long run make more money. For example, if short-term trading reduced firms' time horizons perniciously, then some funds could profit by trading for the long term, by placing longer-term bets, and by developing credible mechanisms so that they will hold onto profitable longterm ventures. Such efforts may be incomplete, 42 but the market system would have incentives to push in that direction. If small holders find it not to be worthwhile to evaluate long-term, complex information, then the market has incentives to produce mechanisms that facilitate larger block holdings for longer time periods. Persistent rules and politics stymieing such efforts are plausible, particularly in the United States, which has had a long history until recently of cutting finance down and keeping blockholders small, intermittent, and ineffective; I previously analyzed these rules as likely to hinder blockholder efforts to overcome the information transmission breakdowns. 43 But market incentives to counterbalance have been in play, even if restrained and insufficient.
Private equity could correct some short-termism. If the public markets are inducing a publicly held firm to be excessively short-term oriented because of its focus on the next financial quarter's earnings or its inability to evaluate a technology, then private equity holders, often with time horizons of years, sometimes 40 stretching toward a decade, could buy the company, take it off the public market, and reorient its business model toward the longer term. If a firm produced poor profits because it overly focused on quarterly results, the marketplace incentives would be to move the firm into private equity's hands, where the horizons are longer.
One example of a problem and a cure is the buyout of Dollar General, a mass market retailer in the mode of Wal-Mart, but with smaller stores, located in some markets closer than Wal-Mart to consumers' homes. At a time when Dollar General was doing poorly, some managers in the firm and some outsiders thought that there was a niche market that Wal-Mart was not serving, of smaller communities that could support a discount retailer like Dollar General, if Dollar General could improve its stores and product line-up. Others in the market concluded that Dollar General could not compete effectively with Wal-Mart over time and that Dollar General was doomed to shrink. Although the optimists' business model was simple, relevant players wondered whether the model could be communicated credibly to the public markets, given Wal-Mart's success and Dollar General's weaknesses. A private equity firm, KKR, took the firm private and facilitated remodeling the chain's stores, improving product offerings, and expanding the number of stores into the niche markets that Dollar General thought it could serve better than Wal-Mart. 44 As a financial observer concluded: "Going private gives them a year or two to rebuild their business and invest more aggressively to expand without Wall Street pressure [.] " 45 In November 2012, Dollar General had more than 10,000 store locations, compared to the 8,000 it had when it came off the public market. After the new strategy succeeded, it returned to the public market via a public offering and a New York Stock Exchange listing. Market problem, market solution.
Another transactional example: Seagate Technologies was losing technological position to competitors Maxtor and Western Digital when the firm was taken private. Its patenting activity picked up post-buyout, and its industry deterioration slowed sharply. 46 Aggregate data is consistent with private equity providing a longer-term alternative to public markets, when that alternative is useful. Firms that private equity takes private have increased patenting efforts in the target firms' core areas of strength. 47 An older study finds increased spending on research after firms are taken private. 48 Other studies find that higher inside block ownership is associated with more long-term investment. 49 A recent study shows hedge fund ownership associated with "better quality, higher impact innovations and greater R&D efficiency" than that in firms lacking hedge fund ownership.
50 Shareholder value holds up over the long term after activist hedge fund intervention.
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More generally, product market competition can partially correct short-term financial markets. For some excessive short-termism, the firm will find itself behind the curve technologically or otherwise at a later date. When it finds itself lagging, it will have the incentive to catch up.
B. TRADE-OFFS
If stock markets are indeed excessively inducing corporate short-termism, and if board and managerial isolation from financial markets is a partial solution, then unintended costs need to be accounted for in any cost-benefit analysis. Obvious other costs come from further insulating boards and managers from financial markets. If managers drift away from efficient, competitive behavior, financial markets can sting them into returning to a better corporate strategy. If boards and managers can freely dismiss market signals as the misguided views of short-term traders, if corporate policymakers bless that view, and if their blessing of that view leads to further isolation of boards and managers from markets, then the short-termist corrective could (1) go too far and (2) facilitate managerial drift. This trade-off of agency costs and monitoring costs is well known. The point here is that there is a trade-off of costs and benefits, even if the market is, net, short-term oriented. 52. In forthcoming work, Lucian Bebchuk is similarly skeptical of the short-termist view, defending the concept that shareholder power will enhance corporate performance against the criticism that increasing shareholder power will increase short-termism. generally persuasive, it would affect the atmospherics of corporate judicial decision making. Litigants have pressed that view on the Chancery Court. 53 However, even when astute judges have sympathized with the short-termist view in off-the-bench analyses, the view is not yet regularly being explicitly weighed in corporate lawmaking.
The recent Airgas takeover opinion does reveal some explicit courtroom viability for the short-termism argument-rejected at first in the opinion and then seen to be relevant in the decisional mix. The target firm defendants asserted in Airgas that the short-term stockholder base justified strong defensive antitakeover measures. Said Chancellor Chandler:
Defendants' argument . . . [is] based on the particular composition of Airgas's stockholders (namely, its large "short-term" base). In essence, Airgas's argument is that "the substantial ownership of Airgas stock by these short-term, deal-driven investors poses a threat to the company and its shareholders." The Chancellor rejected this short-termist argument, at first: "The defendants do not appear to have come to grips with the fact that the [short-term] arbs bought their shares from long-term stockholders who viewed the increased market price generated by Air Products' offer as a good time to sell."
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The Chancellor's strong rejection of the time horizons argument, however, did not persist. He ultimately ruled for the defendants and, with time horizons in mind, he turned the defendants' assertion into a question: Were enough stockholders "so 'focused on the short-term' that they would 'take a smaller harvest in the swelter of August over a larger one in Indian Summer?'" he asked, quoting the defendants. 57 Yes, he concluded: Both sides' experts testified that the short-term arbitrageurs would tender "regardless of whether the price is inadequate," even if it failed to reflect the company's long-term value. 58 The rhetoric of short-termism was in play in Airgas, in the context of a takeover.
Despite the judicial appearance of the short-termist view in Airgas and its partial acceptance, Justice Jacobs calls short-termism "a national problem that needs to be fixed,"
59 not a narrow corporate law problem. the view from foundational corporate law reasoning should continue, I argue here. Nor should short-termist views condition the atmosphere and the background to judicial decision making that allocates authority between boards and shareholders. Courts are not the right institution to make this kind of economic policymaking. Consider that the judicial deference embedded in the business judgment rule is based in large measure on the presumption that judges are poorly positioned to make, or to second-guess, boardroom business decisions. The corporate judiciary ought to be even more reluctant to assess whether the corporate economy is too short-term, too long-term, or just right. Even a state legislature, with its parochial funding concerns, is ill-placed to make such judgments beyond firms operating primarily within the state's own borders. To allow shorttermism issues into the courtroom is to facilitate a type of business and economic engineering that the best business judges rightly decline to do in more compelling situations, such as that of a single mistaken business decision for a firm.
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Other institutions and other policymakers are better suited to assess how well the economy is handling time horizons. Moreover, other policy avenues beyond corporate lawmaking, such as tax policy or policy on ownership structure, are better suited to handle any short-termism, if policymakers conclude that stunted horizons are real and pernicious. On ownership structure, a longstanding view has seen impediments to large blockholding as inducing more short-termism than is optimal, particularly because some information travels badly from inside the firm to diffuse public markets. Blockholders, I have previously argued, could better handle complex, technological, and subtle information than diffuse stock markets. They could signal to public stock markets the blockholder's view that a managerial long-term decision was good for shareholder value. 61 Says the global managerial director of McKinsey & Company in discussing the problems of short-termism, "[t]he most effective ownership structure tends to combine some exposure in the public markets (for the discipline and capital access that exposure helps provide) with a significant, committed, long-term owner." 
D. REGULATORY CORRECTIVES
Consider, moreover, that the other remedy that has been prominently touted often over the years has been a Tobin tax on rapid trading. When policy-thinkers such as Joseph Stiglitz, Lawrence Summers, or the blue-ribbon Aspen Institute have considered short-term stock markets a problem, they have turned to a Tobin tax as the appropriate mechanism to reduce short-termism, not to using corporate law to increase board and managerial insulation. 63 Others have proposed a sliding scale on capital gains rates, with the rate decreasing as the shareholders' holding period increases. 64 Similarly, critics of the new finance argue that favorably treating qualified financial contracts, like derivatives and repos, prioritizes them over long-term debt. The favorable treatment of these shortterm obligations distorts financial markets to favor these short-term instruments at the expense of other, longer-term forms of financing. 65 Thus, three of the most prominent policy measures to reduce unwarranted short-termism have been a Tobin tax on securities trading, a sliding scale capital gains tax tied to the length of the holding period, and facilitating more and larger blockholders. The corporate judiciary and state legislatures constructing corporate law cannot implement most such measures, and cannot well assess whether such measures would be the best means to mitigate any securities market shorttermism. 66 
IV. DIFFICULTIES WITH THE BASIC ARGUMENT: FACTS
The short-termist theory faces offsetting facts, which make it unwise to place much weight on the short-term theory in corporate policymaking. First, even if the stock market is excessively short-run focused and even if there are transmission mechanisms that bring financial markets' time horizon into corporate decision making, policymakers need to see the American economic system as a whole, where there are countermeasures. Second, there is considerable evidence of stock market long-termism. Third, substantial, albeit unheralded sources of excessive short-termism come from inside the corporation. The average duration for executive compensation appears to be shorter than the average duration of institutional investor stock market holdings, for example. Fourth, the purported shortening of investor holding periods may be exaggerated. Fifth, the new short-termism, if it exists, may be an appropriate reaction to changes in the economic environment: more rapid technological change, increased globalization, and excessively influential government short-term policies.
I take each of these in turn.
A. THE ECONOMIC SYSTEM
There are major alternatives to public ownership that can be readily structured to plan for the long term: venture capital markets and private equity markets, privately held firms, and government financing of long-term research. If these alternative economic institutions provide much of the long-term orientation that securities markets purportedly do not, and if securities markets provide substantial other benefits-in diversification, liquidity, and aggregation of capital from disparate investors-then the system's complementarity may make the short-termism problem a problem for one firm or another, but not a problem for the American economy overall. They may not provide enough-venture capital and private equity often have horizons of five to ten years. Perhaps that is not long enough, and sometimes it is even shorter. Privately held firms may weaken as founders age. Governments make mistakes. The point is not that these institutions are fail-safe but that they are offsets, and often substantial offsets.
B. STOCK MARKET LONG-TERMISM
The substantial evidence of simultaneous financial market long-termism tends to be ignored in this debate, as public firms often over-invest when compared to their private counterparts. 67 And financial economists return results inconsistent with institutional investors causing corporate short-termism. "Indeed," say two prominent researchers, "we document a positive relation between industryadjusted expenditures for [property, plant, and equipment] and R&D and the fraction of shares owned by institutional investors." 68 After analyzing "corporate expenditures for property, plant and equipment (PP&E) and research and development (R&D) for over 2500 US firms," they conclude that "[w]e find no support for the contention that institutional investors cause corporate managers to behave myopically." 69 ownership induces a short-term focus in managers, we find that their presence boosts innovation." 70 Particularly when managers are less entrenched, the authors find, institutions induce the firm to innovate more effectively.
Companies whose managers' compensation is tied to volatile stock prices overinvest in R&D, compared to companies whose managers' compensation is not so closely linked. 71 The bulk of the studies show institutional ownership to be associated with higher R&D intensity; 72 firms that become more insulated from financial markets reduce long-term R&D investments. 73 Takeover protection has been one of the most prominent policy prescriptions induced by those who see stock-market-induced short-termism as a serious problem. If the prescription were on average correct, then isolating boards and management from takeovers would lead to higher R&D and other results. But, although two studies are consistent with this view, 74 as many or more studies do not find such increases following takeover protection. 75 The most recent extensive studies on the issue find that patents and innovation decrease "for firms incorporated in states that pass antitakeover laws relative to firms incorporated in states that do not." 76 Consider the regular, but intermittent high valuations accorded to one sector or another of the financial market. At the very beginning of the twenty-first century, there was a boom, many now say bubble, in internet stocks. 77 People saw that the internet would restructure retailing, information distribution, and more. New companies arose, went public, and were accorded high-sometimes astronomical-valuations. 78 These high valuations can be, and should be, interpreted as stock market long-termism, in that the market was valuing firms with no immediate prospect for strong earnings as very good investment prospects. Indeed, some epochs of widespread high valuation could well be interpreted as excessive long-termism, as analysts concluded that many high-tech, dot.com firms would need to grow at unprecedented rates for the high prices of the late 1990s to be accurate long-term prices. 79 With stock market valuations high, including those of firms that were not themselves tech firms but just stock market beneficiaries of rising equity prices, firms invested more in capital-i.e., more in the long term-than they otherwise would have. 80 During this period, the "run-up in equity prices allowed for new projects to be undertaken by these [high-priced] firms-projects that otherwise would likely be underfunded."
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These bubbles and their manifestation of excessive long-termism are not testimonials to our having an efficacious stock market. They are themselves problems. The point is that they are not short-termist problems but excessively long-termist problems.
Nor are these market overvaluations isolated and unique. Railroads, automobiles, the telephone, and plastics have at various times been overvalued. 82 In the classic bubble example, tulips in seventeenth century Holland were in the conventional account valued for a time much higher than their rational expected value. 83 The point is not that markets are therefore efficient, or even that they are good. The point of overvaluation is that it fits better with a market that is giving excessive weight to the long term. It is not short-term. And, more prosaically, analysts sympathetic to the short-termist viewpoint should focus on the planning horizons for firms that must focus on returns over decades. Oil production companies, for example, invest in oil fields that will produce for multiple decades, often over a good fraction of a century. 84 These firms are disproportionately public firms with scattered, trading stockholders. At the same time, the bond market has historically had little problem in making long-term financing commitments to much of the American economy.
C. SHORT-TERMISM INSIDE THE CORPORATION
Short-termism can arise inside the corporation and can do so in ways that insulating boards further from markets would exacerbate.
The first intuition is simple: The CEO is still the most influential corporate decision maker in most large public firms. It is basic human nature that the CEO would want good results to come to fruition during his or her tenure. With the average CEO's tenure at about seven years, 86 many CEOs could well think that there are only a few years left to their time as CEO. They have personal reasons to emphasize projects that will have good results during those few years, as a matter of personal pride or more, since CEO turnover is associated with weak firm performance. 87 Older CEOs put their firms on a low-risk path when their firms become more insulated from shareholder influence (while younger CEOs do the opposite). 88 Older CEOs reduce research and development as well as their firm's overall riskiness by diversifying more. 89 While some of these CEOs may worry that they will be replaced by powerful shareholders, an equally logical hypothesis is that they favor short-term results because they want results to be 87. Kaplan & Minton, supra note 86, at 67. The problem is more complex and causation need not be one way. Financial markets could press firms to produce results, which in turn could press boards to fire CEOs more frequently, which in turn could press CEOs to emphasize immediate firm performance. But the fact that older CEOs seem more susceptible to under-investment suggests that at least some of the cause emanates from the CEO, in that older CEOs are more likely to expect their current position to be the one from which they retire.
88. Jon A. Garfinkel, Jaewoo Kim & Kyeong Hun Lee, External Governance, Risk Taking and Outcomes: The Importance of CEO Career Concerns (2012) (unpublished manuscript) (available at http://ssrn.com/abstract=2171005).
89. Matthew A. Serfling, CEO Age and the Riskiness of Corporate Policies ( Jan. 25, 2002) (unpublished manuscript) (available at http://ssrn.com/abstract=2158973). good before they retire. A "one standard deviation increase in CEO age decreases [a measure of R&D intensity] by almost 20%." 90 Several theoretical studies are consistent with this view-that younger CEOs will invest more for the future and older ones less. 91 Several are not. 92 But empirically, several studies show entrenched, older CEOs investing less than younger ones. 93 These results suggest that enhancing CEO autonomy from financial markets will lead to more short-termism, not less. Dechow and Sloan, for example, find that CEOs increase their firms' research and development spending during their first year as CEO, and reduce it in their final years as CEO. 94 Managers not at the top of the firm but who are mobile want to show good short-term results to managerial labor markets. 95 This is short-termism, and potentially pernicious short-termism, but it originates in managerial labor markets, not stock markets. And internal organizational metrics can overemphasize immediate results. 96 Lastly here, overconfident managers, who abound at the top, suggest several authors, "are likely to delay recognition of losses . . . , [perceiving] poorly performing negative NPV projects . . . as positive NPV projects." 97 Overall, there is considerable evidence that the internal organizational structure of the large firm is a source of significant short-term impulses. More prosaically, boards and executives do have capacity to design longer-term compensa-tion contracts to mitigate market features they see as deleteriously short-term. 98 But there is evidence that shorter than optimal vesting periods come at the behest of the CEO 99 and that when the salary, bonus, restricted stock, and option components of CEO and senior executive pay are weighted, their duration is about a year. 100 The average duration until senior executives receive their pay thus appears shorter than the average duration of institutional investors' stockholding. 101 One would think that that if the internal organizational dynamics were more long-term than the external stock market pressures, the average duration of senior executive pay would exceed the average duration of investors' ownership. Hence, short-termist thinkers need to assess whether insulating boards further would make executive pay more short-term-based, not less.
A commonly cited short-termist mechanism comes when corporate managers are unable to communicate complex or technological information to a diffusely held market of nonexperts. But if this is a primary problem, a significant solution would be rules that facilitated blockholders in the large American corporation. Such blockholders would have incentives to process the more complex information that distant, smaller stockholders cannot readily process and understand. 102 That the core cure that is promoted is often to insulate boards from stockholders, by according boards greater autonomy, and neither to facilitate more blockholding 103 or lengthen the duration of executive compensation, makes it plausible that for some adherents the short-termist view is proxying for a more general managerialist view of what makes the corporation run well.
D. INTERPRETIVE ERROR?
It is a widely held view that the holding duration of equity has dramatically shortened in recent decades. Trading volume is up and traders' holding periods are down, making even the limited shareholder attention span of the 1970s flicker as shareholders buy and sell, in this view. Program traders can move much stock through the system in microseconds.
Delaware's Chancellor, Leo Strine, the chief of the chancery court, where the country's major corporate litigation usually transpires, for example, accurately quotes several commentators who indicate that hedge funds and mutual funds suffer from "gerbil-like trading activity."
104 " [C] hurning renders the institutions more short-term speculators than committed, long-term investors." 105 Similarly, "the stockholder base of public companies turns over nearly completely on an annual basis."
106 Short-termism and stock turnover are being taken as a serious corporate issue by important corporate policymakers.
As we have seen, churning would not in itself be dispositive for a short-termist view for corporate lawmaking, if (1) short-term trading did not much affect corporate decision making if there were no transmission mechanism bringing trading horizons into the firm's decision-making process, (2) there were sufficient market correctives if it did affect corporate decision making, or (3) the costs of correction were too high. The prior three sections discuss the likelihood that these three possibilities are true. This section discusses a fourth reason for continued reticence in corporate lawmaking here-that interpreting the market turnover data as showing a shortening duration for America's core stockholders may well be erroneous. It may not even be shortening.
Consider this possibility: In 1985, 100 shareholders each hold 100 shares of the XYZ Corporation for three years. They sell their shares, after holding their shares for three years, to other investors, who in turn hold their shares for three years and then re-sell them. The average, median holding duration for each 100-share shareholder is three years.
Thereafter, by 2013, ten of those 100 shareholders become active traders. They sell their shares every four months to a new set of shareholders. For this group we have ten holders every four months, thirty holders every year, and ninety holders every three years. For ninety holders, the average duration of ownership is four months. For another ninety holders, the average duration is still three years. One might be tempted then to say that for the entire stock of 180 holders of XYZ stock during the past year, the average duration for holding was only twenty months, while in the good old days it was thirty-six months. Holding duration has nearly halved.
These statements would be accurate counts, but the question is whether they are the best way to interpret the changing holding duration for policymaking purposes. For 90 percent of the shareholder mass, their turnover period and their holding duration are just as they always had been. For 90 percent of the shareholders, nothing has changed and their holding period has not shortened.
This analytic problem is hardly unique to short-termism. When a distribution is skewed and not symmetrical, the average-the mean-can fail to describe properly the population and its change over time. suburb of Seattle, with a population of 10,000, had an average annual income per capita of $50,000 in 1970. By 1980, the average income had spectacularly doubled to $100,000 annually. Policymakers, analysts, and academics might seek to know the source of this doubling of wealth and income, so that they could use the winning strategies elsewhere to increase wealth. Was it superior education, good policing, infrastructure development, or something else?
Someone digs deeper and finds that the reason the mean income doubled in that decade in that Seattle suburb-Redmond-was because of the success of Bill Gates. By 1980 his ordinary 1970 income of, say, $50,000 had increased to, say, $50 million. Is it meaningful to say that average income in Redmond had doubled in the decade when for 99.99 percent of the population income was unchanged, while one very successful businessperson did very well? The mode could better describe for the suburb's average income over time. The mode was unchanged over the decade. The overall holding duration for mutual funds and pension funds-America's core stockholder class-increased during the quarter century from 1985 to 2010.
109 These institutional investor holding durations seem to exceed the managers' time-to-realization-the duration-for executive pay.
110
The authors of the stock holding duration study report that they investigated "institutional investors' holding durations since 1985 and find that holding durations have been stable and, if anything, slightly lengthened over time." In 1985, the average duration for stock holding in the United States was 1.2 years; in 2010 it had increased to 1.5 years.
111 This data erodes the typical short-termist factual foundation on directionality. * * * True, even if this reinterpretation of the data trends comes to be seen as accurate, the short-termist view can persist, but it would have to be recast. The typ- 109. Id. at 44. From less than a year for pension funds to over two years, and from just over a year for mutual funds to just under 1.5 years.
110. Compare supra note 100 with supra note 109 and their underlying sources. 111. Cremers et al., supra note 108, at 3. The study, however, would not pick up intra-quarterly trading, as it tracks the persistence of holdings, quarter to quarter (as the holding data is available only for end-of-quarter reports). Round-trip trading inside a quarter would not diminish the measured duration number.
ical holding duration has not shortened, short-termists would concede, but it is still too short-term now, they would need to contend, so as a policy matter shareholders must be neutered from corporate governance influence. And, even if shareholders' typical holding duration is somewhat less short-term today than in the 1980s, they might argue, their corporate strength and influence has changed. Proponents of the short-termist view would argue that shareholders have become more powerful-staggered boards are largely gone, many firms have majority voting, SEC rules favor shareholder voice, and hedge funds allow some shareholders influence that disaggregated holdings do not. Others would argue the contrary-that the central governance event of the past quarter-century was the hostile takeover's demise, with offsetting shareholder gains in strength being pale, weak substitutes for the lost takeover.
People could disagree here on the overall direction of shareholder power, but the point to be made is that this disagreement is a very different argument from one that says that shareholders have become more short-term over the past quarter-century and that corporate America needs a remedy for the shortening of that duration. The most recent data analysis suggests the contrary.
E. MORE POWERFUL CORE CAUSES? SPEEDING TECHNOLOGY, INCREASING GLOBALIZATION, AND UNSTABLE GOVERNMENT POLICY
Whether or not stock markets are moving faster, the world is moving faster in the twenty-first century than it moved in the twentieth. Technological change is faster, the internet is destroying old distribution systems, computers change how business is done, and modern telecommunications make global markets local. International trade more quickly hits local businesses that were once isolated from world markets. Government policies-whether it is the American fiscal cliff or the European potential for an imploding euro-make it hard for businesses to plan for the long term. * * * Keep in mind again that conventional long-term production requiring massive investment does happen in large public firms: shale oil and gas is being produced for the long term, 112 as is oil and gas from conventional fields that must be developed with infrastructure investment requiring thirty-or forty-year horizons. These investments do not support the idea that the stock market cannot handle the very long term.
But other investments do not have the same long-term luxury. Consider the speed of technological change. Earlier we noted that financial markets have not deterred major technological firms from their tasks. Amazon, Apple, and Google come to mind as public companies with a focus on innovation and the long term. Amazon's CEO is aggressive on the issue:
In 1997, the year Amazon.com went public, its chief executive, Jeff Bezos, issued a manifesto: "It's all about the long term," he said. He warned shareholders "we may make decisions and weigh tradeoffs differently than some companies" and urged them to make sure that a long-term approach "is consistent with your investment policy." Amazon's management and employees "are working to build something important, something that matters to our customers, something that we can tell our grandchildren about," he added. 113 The recent controversy concerning shareholder pressure for Apple to release its large cash hoard fits. 114 For years, Apple was in hyper-growth mode; recently its rate of growth has become likely to slow, with innovation plausibly likely to be readily funded by ongoing cash flow, a result that would make its cash holdings not useful and tempting to use in unrelated, lower-growth businesses, a common problem. Activism for Apple to release unneeded cash can thus facilitate it to focus on its viable long term. * * * There is also a reverse side to the disruption wrought by rapid technological change, such as that which Amazon has pursued. Critics might look at bricksand-mortar bookstores that fail to expand, invest, and discover new means to market their business. If the companies are public, critics might blame public markets for that unwillingness to invest. But the underlying problem may well be simpler, in that technological changes could be eroding the viability of such firms' business models.
And, finally here, consider the reported corporate reaction to the risks of the fiscal cliff if U.S. budget problems remained unresolved, with the media reporting that American companies are cutting investment and spending due to fiscal and economic uncertainty. "Companies fear that failure to resolve the fiscal cliff will tip the economy back into recession."
115 "Half of the nation's 40 biggest publicly traded corporate spenders have announced plans to curtail capital expenditures."
116 "At Vanguard, [the large mutual fund complex,] we estimate that policy uncertainty has created a $261 billion drag on the U.S. economy." 117 To observers looking at ownership structure, stock market trading of these firms' equity may seem to be the root cause of the drop-off in investment spendinga basic indicator of a preference for the short term over the long term. But identification of markets over policy as the more fundamental cause may be mistaken here.
One When Ben S. Bernanke wrote his doctoral thesis in 1979, he could have been channeling the quandary that C.E.O.s face today. "Uncertainty about the long-run environment which is potentially resolvable over time thus exerts a depressing effect on current levels of investment," he wrote at the Massachusetts Institute of Technology. "Uncertainty provides an incentive to defer such investments in order to wait for new information." 119 The corporation may indeed need to plan more today for the short run than for the long run. But the explanation for the shortened planning horizon may lie more in the nature of shortening technological life cycles, globalization, and changing government policy than in the financial markets external to, or the structures internal to, the large public firm.
V. THE SHORT-TERMIST ARGUMENT AS PROXY
The short-termist argument is closely associated with two views of corporate governance and may proxy for, or be used to bolster, these views. These views, though, must stand on their own. They get no extra weight and no extra persuasive power by using the short-termist argument.
A. AS PROXY FOR THE NEED FOR MANAGERIAL INSULATION
Shareholders, it has been said, are best served by managers with enormous discretion and autonomy. Shareholders will not be well-informed generally, it is asserted, will disagree with one another on corporate strategy, and will disrupt boardroom decision making if given too much authority to affect corporate decision making directly. 120 The short-termist view may proxy here for the managerialist view, in that managerialists see shareholders as afflicted by a wide range of debilities and see boards as needing to be separated from shareholders' influence in order to lead the corporation coherently and keep it competitive.
Here I make no claim on the appropriateness of this view, positively or negatively. I do assert, though, that this view gains no added persuasive power from the short-termist argument, which is insufficiently strong, empirically and theoretically, to affect corporate rulemaking. 121 Perhaps boards need to be left largely unaffected by shareholders, but the short-termism argument is not one of the reasons for it. The board insulation view must stand or fall on its own, without reference to short-termism.
B. AS PROXY FOR THE NEED TO ATTEND TO STAKEHOLDERS
Similarly, the view is widely but not universally held that short-term-oriented shareholders induce firms to be less attentive to stakeholders, to government regulation, and to societal values generally. The firm will treat labor badly, will sell defective products, will take excessive risks with public funds in the financial sector, and will degrade the environment, all in ways that make our society worse off. 122 Shareholder voice degrades each of these stakeholders in the corporation, many think. Short-termism is the catch-all term to embody these negatives. But this is an incorrect use of the short-termist view. We ought not to conflate corporate bad behavior with short-termism. Bad behavior could be long-term or short-term. 123 Many perceive these negatives as serious faults of the large public corporation, warranting public policy attention. I do not evaluate this view here. But the purported tendency of shareholders to shorten the corporate time horizon must not figure into the balance. The stakeholder view, like the managerialist view, must stand or fall on its own.
CONCLUSION: NO MORE THAN WATCHFUL WAITING
We have here evaluated the longstanding short-termist argument in corporate law, using modern thinking and data on markets and the economy, and have found it wanting. It should be given no weight in corporate lawmaking.
Overall, the evidence that financial markets are excessively short-term is widely believed but not proven, and there is much evidence pointing in the other direction. We have seen bubbles and overvalued companies with little more than a business plan, strongly suggestive that financial markets can be excessively longterm. Markets undershoot and overshoot, as one should expect. We see technology companies and prosaic natural resources companies making major long-term investments that far exceed stock market holding periods and CEO job tenure.
Second, policymakers must evaluate the American economy from a systemwide perspective. System-wide, the American economy is replete with venture capital markets, private equity markets, and many privately held firms, all of which are capable of longer-term planning than the public firm is thought in some circles to be capable of. As long as venture capital markets, private equity markets, and other conduits mitigate or reverse enough of any short-term tendencies in the public securities market, then the purported problem is not a systemic economic issue. These institutions are themselves imperfect, but must still be considered when evaluating whether stock market short-termism, if it is excessive, is a system-wide problem.
Worse for the short-termist view is that mechanisms inside the corporation may well be important sources of short-term distortions and these internal distortions can be, and would be, exacerbated by further insulation of boards from external financial markets. It seems obvious (but underexamined) that CEOs will prefer that good results occur on their watch, and that poor results be pushed off into the future, beyond their tenure. There is considerable evidence consistent with this likelihood that a major source of short-term focus originates inside the corporation and not outside in financial markets. Senior managers with an eye on a new position want good results and they want them soon. Potentially telling is unpublished data that has executive compensation duration-the time to realization of salary, bonus, and stock-to be shorter than the average holding period for America's core institutional shareholders. Presumably the board and the CEO should be able to structure compensation to have a duration at least that of their shareholders but, as best as can be seen now, they do not.
It is not impossible that the short-termist view captures a rhetorical high ground in the case for board autonomy by contrasting the positive connotation of patient long-term capital against short-termist frenzy. But it is at least possible that some of the phenomena is better captured by contrasting dynamic firms that change and adapt quickly, i.e., in the short run and sometimes due to shareholder pressure, with lackluster, encrusted organizations that do not move as nimbly.
Fourth, if proponents of the short-termist view are seeking to influence courts and state legislatures that make corporate law, their view should be rejected.
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Courts are poor places to make this kind of basic economic policy. They may even find it difficult to assess accurately whether the economy is too short-term, too long-term, or just right. If such considerations are to make their way into economic policy, these should be national policies, coordinated with tax policy, and perhaps implemented via the tax code and securities laws, and the rules that influence the size of stockholdings, not via parochial corporate law.
Fifth, the widely held view that short-term trading has increased dramatically in recent decades is unquestioned but may misinterpret the data. The best recent evidence indicates that the duration for holdings of the country's major stockholders, such as mutual funds at Fidelity and Vanguard, and major pension funds, has not shortened. Instead, a high-velocity trading fringe is moving stock rapidly through their computer systems. Their holdings, when averaged into marketwide data, make the duration appear to be shortening across the entire financial market. But these new trading patterns do not affect the major stockholding institutions and, hence, should not affect corporate law thinking.
Any one of these features should induce substantial caution among corporate law policymakers in using the short-termist view to buttress law that would further insulate managers from markets. In combination, they tell us that corporate law courts and corporate lawmaking legislators should view the short-termist argument for further board and CEO insulation as one that should be accorded no weight today.
